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House Energy & Commerce Subcommittee 
Marks Up PBM and Other Bills 

On November 15, 2023, the House Energy and Commerce Subcommittee marked up 21 bills regarding 
Medicare coverage processes, provider sustainability, and improving patient access to care through 
lower costs.  The majority of the bills were bipartisan and passed unanimously by voice vote.   Democrats 
objected that the mark-up did not extend funding for State Health Insurance Programs (SHIPs) which 
expired September 30.  Broadly speaking, these bills covered: 

•	 Reforming reimbursement and transparency for pharmacy benefit managers (PBMs) 

•	 Medicare Part D drug pricing 

•	 Reforming Medicare physician payment 

•	 Changing benefit design for Medicare beneficiaries for wheelchair upgrades, home infusion, and 
diabetes self-management training 

•	 Creating innovation and more transparency in Medicare Advantage  

•	 Extending the GPCI index floor of 1.0 for an additional year 

•	 Changing Medicare Device Coverage

OPENING STATEMENTS

Subcommittee Chairman Brett Guthrie (R-KY), in his opening statement, said that the intention of the 
21 bills that was to improve patient access, change Medicare coverage policies, and support physician 
participation in Medicare.  He pointed out that the majority of the bills were drawn up in a bipartisan 
fashion.   Ranking Member Anna Eshoo (D-CA) stated she was in favor of the bills but focused her opening 
statement on the fact that Pharmacy Benefit Managers (PBMs) are making alarmingly high levels of profit 
– pointing out that the top 3 PBMs made $400 billion in profit last year.   She was excited about the PBM 
reforms being offered.  Full Committee Chair Cathy McMorris Rodgers (R-WA) stated that these bills would 
help seniors by lowering drug costs and preserve Medicare patient access to physicians.   Full Committee 
Ranking Member Frank Pallone (D-NJ) stated he had concerns about many of the bills being offered, 
especially the ones changing device coverage and approval under Medicare – he feels the bills are taking 
CMS authority and oversight away.   offered, especially the ones changing device coverage and approval 
under Medicare – he feels the bills are taking CMS authority and oversight away. 

https://d1dth6e84htgma.cloudfront.net/Public_Memo_HE_Markup_11_15_23_Updated_d5f0e0c776.pdf
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Legislation in the Mark Up 

H.R. 5372, Expanding Seniors’ Access to Lower Cost Medicines Act of 2023 would allow mid-year 
formulary adjustments in Medicare to cover biosimilar drugs.  Passed by voice vote. 

H.R. 2880, Protecting Patients Against PBM Abuses Act.  This legislation would establish new 
requirements for pharmacy benefit managers (PBMs) under Medicare Part D, including a policy to de-
link PBM compensation from the cost of medications.   It also would prohibit the use of spread pricing in 
which a PBM charges a sponsor a different amount for the drug’s ingredient cost or dispensing fee than 
the amount the PBM reimburses the pharmacy for said ingredient cost or dispensing fee.  The legislation 
also would prohibit PBMs from compensating a network pharmacy more than affiliated pharmacies and 
includes transparency provisions related to the PBM rebates and administrative fees.  Passed by voice 
vote.. 

H.R. 5393, To amend title XVIII of the Social Security Act to ensure fair assessment of pharmacy performance 
and quality under Medicare part D, and for other purposes.  This bill would create standardized quality 
metrics for PBMs and Plans for pharmacy performance and quality.   Passed by voice vote. 

H.R. 5385, Medicare PBM Accountability Act.  This bill would standardize pharmacy performance measures 
in the Medicare Part D program assessing network pharmacy performance, requiring that prescription 
drug plans (PDPs) only use pharmacy performance measures that are established by the Secretary of 
the Department of Health and Human Services (HHS) and are relevant to a particular pharmacy.  The 
legislation would require an HHS Office of the Inspector General (OIG) report studying the implementation 
of these performance measures.  The legislation would also establish a process by which PDPs provide 
their network pharmacies with comprehensive information about pricing prescription drug claims.   (This 
same language passed out of the Senate Finance committee earlier this month).  Passed by voice vote.

H.R. 5386, Cutting Copays Act.  This bill would provide zero cost sharing for generic drugs for those Part 
D Medicare beneficiaries enrolled in low-income programs.  Passed by voice vote. 

H.R. 4881, To amend title XVIII of the Social Security Act to limit cost sharing for drugs under the Medicare 
program.  This bill would limit patient cost-sharing for drugs under Medicare Part D starting in 2027 by 
providing that patients would not be required to pay more than the insurance company is paying for highly 
rebated drugs once all the discounts are accounted for.  Passed by voice vote. 

H.R. 5389, National Coverage Determination Transparency Act.  This bill would require the Secretary of 
HHS to determine whether a request for a National Coverage Determination (NCD) is complete within 30 
days of receiving the request.  The bill would also allow the Secretary to work directly with the entity who 
submitted the request to update and resubmit the request if the Secretary finds that the application is 
incomplete.  Additionally, the Secretary would be required to make all complete NCD applications publicly 

https://urldefense.com/v3/__https:/r20.rs6.net/tn.jsp?f=001MNPLbiKi6yKeI7i2sGGsqlRRuhSnPf5bjvGs53sopNQv3o-yB2xoo7TWQNDhzQWK7H7SFnuEV-jD7dqPeLVX8-3-EAqidTVXEl2uIC2bg3R68ZNk2J8OLTT7ouY05aCycfFCD3Ktvu2wSRb_bTkBONtWZ35bsOQYRl_J_7je7jORNDpit7yuZNCF4yXoMRpkSDApgAl9khjJfbriFyIYDRDmcNNkalaqeznQNg0fG33PZLnC0veECafbSmVzNy5jCpleaYRGTg0fRAgwMrbxeA==&c=ml6WOFu6MR_gtuiYSh-LuQPo5AhtMEtSdqjExz7AdSAgtCo3FO3Dsw==&ch=uAAZeipCcevB6KJrv9rEdIjGWQlThE0mk7qU7zAJzd-sanKv-r1HVA==__;!!Bg5easoyC-OII2vlEqY8mTBrtW-N4OJKAQ!JwHAj9WC5G6VJdaa2oAmm6FTwPdJuSpiKhTjwzQzgWOtSK1iyIPDrsmZD8oyfILpfGaWduLBUqgKCOHEmE5p4746nMWJywehdpSkAQskmpUjp8Xi5E3M_w$
https://urldefense.com/v3/__https:/r20.rs6.net/tn.jsp?f=001MNPLbiKi6yKeI7i2sGGsqlRRuhSnPf5bjvGs53sopNQv3o-yB2xoo7TWQNDhzQWKD4Z95k7uj1Q1O-Iax6jZtw0Ync4LsiMh9HPJJoaGppq0h4j3MLmDrE21oDlPCSj1S9nKImLNO5u7lVs1xWDdqkDD4PHO48gqPLqLqknZHb3OGgTwHJXCLfEGzab64kt6dgpB6upf9fW_JCOrM6jmrC634WvgjJCXsE2dyz1ssT3pgLEsp9g7SvsVCmii6VqA&c=ml6WOFu6MR_gtuiYSh-LuQPo5AhtMEtSdqjExz7AdSAgtCo3FO3Dsw==&ch=uAAZeipCcevB6KJrv9rEdIjGWQlThE0mk7qU7zAJzd-sanKv-r1HVA==__;!!Bg5easoyC-OII2vlEqY8mTBrtW-N4OJKAQ!JwHAj9WC5G6VJdaa2oAmm6FTwPdJuSpiKhTjwzQzgWOtSK1iyIPDrsmZD8oyfILpfGaWduLBUqgKCOHEmE5p4746nMWJywehdpSkAQskmpUjp8VNJXEf7A$
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available on CMS’ website.  Finally, the bill would clarify that the timeline for making a NCD begins on the 
date the Secretary receives an NCD application.  Passed by voice vote.

H.R. 133, Mandating Exclusive Review of Individual Treatments (MERIT) Act.  This legislation would clarify 
that national coverage determinations for drugs and biologics under the Medicare program must be made 
with respect to each drug or biologic, not for an entire class of drugs or biologics.  Passed by voice vote. 

H.R. 5396, Coverage Determination Clarity Act of 2023.  This legislation would prohibit Local Coverage 
Determinations (LCDs) from being more restrictive than existing NCDs and require the Secretary of HHS 
to review LCDs annually to ensure they are consistent with existing NCDs.  Passed by voice vote. 

H.R. 5371, Choices for Increased Mobility Act of 2023.  This legislation would clarify payment rules for 
manual wheelchairs under Medicare Part B to specify that coverage of manual wheelchairs does not 
include expenses associated with the use of titanium or carbon fiber materials to construct the base of 
a wheelchair, allowing patients with Medicare Part B to pay out-of-pocket for wheelchair upgrades if they 
so choose.  Passed by voice vote.

H.R. 5555, DMEPOS Relief Act of 2023.  This legislation would require the Secretary of HHS to provide 
certain adjustments to Medicare payment for items of durable medical equipment that were formerly 
included in round 2021 of the Durable Medical Equipment, Prosthetics/Orthotics and Supplies (DMEPOS) 
competitive bidding program.  Passed with a vote of 16-12.

H.R. 1691, Ensuring Patient Access to Critical Breakthrough Products Act.  This legislation would provide 
temporary or transitional Medicare coverage of medical breakthrough devices for four years while CMS 
works to make a permanent coverage determination.  The legislation also enables a process whereby the 
Secretary would assign coding for approved products in a timely manner.  Passed with a vote of 21-6. 

H.R. 5388, Supporting Innovation for Seniors Act.  This bill would expand a flexibility offered through the 
Medicare Advantage Value-Based Insurance Design (VBID) Model to allow all Medicare Advantage plans 
to increase access to innovative medical devices and technologies using their existing supplemental 
benefit funds. Passed by voice vote.

H.R. 5380, To amend title XVIII of the Social Security Act to increase data transparency for supplemental 
benefits under Medicare Advantage.  This legislation would require enrollee-level utilization reporting of 
supplemental benefits by Medicare Advantage plans.  Passed by voice vote.

H.R. 3842, Expanding Access to Diabetes Self-Management Training Act of 2023.  This legislation would 
expand coverage for diabetes outpatient self-management training services and remove patient cost-
sharing and deductible requirements under Medicare Part B.  The legislation would also require the 
Center for Medicare and Medicaid Innovation (CMMI) to test a model covering virtual diabetes outpatient 
self-management training services. Passed by voice vote. 
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H.R. 5397, Joe Fiandra Access to Home Infusion Act of 2023.  This legislation would codify coverage of 
an external infusion pump under the Medicare DME benefit by clarifying the definition of external infusion 
pumps as “appropriate for use in the home” for individuals who are unable to self-administer drugs that 
meet certain criteria.  Passed by voice vote.

H.R. 6366, To amend title XVIII of the Social Security Act with respect to the work geographic index for 
physician payments under the Medicare program, and to revise the phase-in of clinical laboratory test 
payment changes under such program.  This bill would extend for 1 year the 1.0 floor for GPCI payments 
to physicians and postpone for 1 year proposed cuts to clinical laboratories under Medicare. Passed by 
voice vote.

H.R. 6369, To amend title XVIII of the Social Security Act to extend incentive payments for participation in 
eligible alternative payment models.  This bill would extend incentive payments for participation in eligible 
alternative payment models for one year and tier the size of the bonus according to how long a provider 
has participated in an APM to better account for increased up-front costs of APM participation. Passed 
by voice vote.

H.R. 6371, Provider Reimbursement Stability Act of 2023.  This bill would increase the Physician Fee 
Schedule (PFS) budget neutrality threshold and provide for a lookback period to reconcile overestimates 
and underestimates of pricing adjustments for individual services.  The draft also requires that the 
Secretary update prices and rates for direct cost inputs for practice expense relative value units no 
less than every 5 years.  Finally, the draft sets a limitation on year-to-year conversion fact (CF) variance.  
Passed by voice vote. 

H.R. 6364, edicare Telehealth Privacy Act of 2023.  This bill would prohibit the Secretary of HHS from 
making a physician’s or practitioner’s address of residence publicly available if they elect to provide 
telehealth services from that address.  Passed by voice vote.

H.R. 1352, Increasing Access to Biosimilars Act of 2023 - This legislation would create a new pilot program 
to evaluate the benefits of providing additional shared savings payments to providers of biosimilars under 
Medicare.  Passed by voice vote.

All other amendments that were not technical in nature were offered and withdrawn.

We trust you found this summary useful. Please reach out to us with any questions.
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modification, distribution or republication, without the prior written consent of Chamber Hill Strategies 
is strictly prohibited.
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